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Who is this guide for? 
This guide gives you a basic explanation about the Court of 
Protection in England and Wales.  It is for people who are involved 
in proceedings in the Court of Protection, or who want to find out 
if the Court of Protection can help them or someone they know.  
Most of the guide is about welfare cases.  These are cases about 
where people should live, what care they should receive, and who 
they should be able to spend time with.  Some of the guide is also 
relevant to property and financial affairs cases.  If you don’t 
understand some of the words in this guide, please look at the 
definitions which start on page 12. 

 

What is the Court of Protection? 
The Court of Protection is a court in England and Wales that can 
make decisions on behalf of people who cannot make their own 
decisions because they have something wrong with their brain, for 
example dementia, autism, or a brain injury.    

The person who lacks capacity is known as “P” in the proceedings.  

The Court is not just in one place – a Court of Protection hearing 
could be in the Royal Courts of Justice in London, or in a county 
court outside London.  There are lots of different judges who are 
part of the Court of Protection.   
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What can the Court of Protection do? 
The Court of Protection can: 

 Decide whether or not a person is able to make their own 
decisions.   
This is called deciding whether someone has capacity to make 
their own decisions.   A person who cannot make their own 
decisions ‘lacks capacity’. 
 

 Make a decision for someone who cannot make that decision 
for themselves.   
This is called making a best interests decision for someone who 
lacks capacity.  Read the definition of ‘best interests’ on page 
13. 

The Court of Protection can NOT make a decision on behalf of 
someone who has capacity to make that decision for himself. 

 

What is the law that applies to the 
Court of Protection? 
The Court of Protection was set up by the Mental Capacity Act 
2005.  The court applies the rules that are in that Act.  The court is 
also required to make decisions that respect people’s human 
rights under the Human Rights Act 1998, including the right to a 
fair hearing, and the right to respect for private and family life.   
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These are other rules and guidance that apply to the court: 

 The Mental Capacity Act Code of Practice 
 The Mental Capacity Act Deprivation of Liberty Safeguards 

Code of Practice 
 The Court of Protection Rules 
 Court of Protection Practice Directions 

 

Do all decisions for people who lack 
capacity have to be made by the 
Court? 
No.  Usually, if someone lacks capacity to make their own 
decisions, their family and carers will be able to make decisions for 
that person, by deciding together what would be best.  
Sometimes, family members or carers may disagree with each 
other, or with social workers, nurses or other professionals.  
Sometimes, families, carers and professionals will all agree what 
should happen, but the person themselves may disagree – for 
example, an elderly person who does not want to move into a care 
home, even though everyone else thinks this would be the best 
way to keep them safe.  If people cannot agree with each other, 
the Court should be asked to decide. 

The Court can make decisions about: 

 welfare – for example where someone should live, what care 
they should receive, and whether they should be allowed to 
see their friends and relations.   
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 property and financial affairs – for example, whether 
someone is a suitable person to hold a Lasting Power of 
Attorney, or whether a statutory will should be written for P.   
 

 whether or not serious medical treatment should be given to 
someone who lacks capacity. 

 

What are section 21A cases? 
Section 21A cases are cases where there is an urgent or standard 
authorisation and someone has applied to the court because they 
don’t think that P’s best interests are being met.  Section 21A cases 
are similar to other Court of Protection cases, but are often more 
urgent.  Different rules apply about legal aid in these cases. 

 

How does the Court decide what to 
do? 
The court decides what to do by getting all the evidence it needs, 
and by speaking to the people who are involved.  This means that 
documents about P will need to be shared, for example social 
services records, or P’s bank statements.   

People who want the court to listen to their view will need to write 
witness statements which say what they think should happen, and 
explain their views.   

Sometimes, the judge will decide that she needs to ask an 
independent expert to give extra advice.  This could be advice 
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about whether P lacks capacity to make his own decisions, or 
advice about what the effect would be on P of the different 
choices that are available. 

 

How will my case be dealt with? 
The first step in most cases is for a judge to read the application, 
and give the person who has made the application permission to 
proceed.   

Then, the judge will need to decide who should be a party to the 
proceedings, whether P needs to have a litigation friend to help 
him or her in the proceedings, and who should be the litigation 
friend for P.   

Next, all the evidence will need to be gathered – medical records, 
social services records, witness statements and so on.   

Then, the judge may decide to have a fact-finding hearing, if there 
are major disagreement about important things that happened in 
the past which are still relevant to what is best for P now.  Or, the 
judge may decide to ask an independent expert for advice.   

There may be a lot of directions hearings while the court is 
gathering all the evidence it needs.  Eventually, there will be a final 
hearing when the court decides whether P lacks capacity, and 
what would be best for P. 
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What will I have to do?  
You will need to read all the documents that are produced, so that 
you know what the evidence is.   

You should write a witness statement which explains your views 
and tells the judge everything you think she needs to know to help 
her make a decision.   

In a hearing, you may need to speak to the judge to explain what 
you want her to do.  And, you may have to cross-examine (or ask 
questions of) other witnesses.  If this happens, the judge will help 
you ask appropriate questions.   

It is always helpful to try to write down the most important 
questions that you want to ask before you go into the hearing, so 
that you don’t forget anything.   

You can take a friend with you into a hearing, who can help you by 
writing down things that other people say, and reminding you 
about the questions you wanted to ask.  They may be able to 
speak to the judge too, if the judge agrees.  This person is known 
as a McKenzie friend, and they must promise to keep everything 
they hear and read confidential. 

 

What should I call the judge? 
A District Judge is called Sir or Madam.   

A Circuit Judge is called Your Honour. 

A High Court Judge is called My Lord, or My Lady. 
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What are the most important rules 
that I need to know about? 
 

 Costs 

In welfare cases, usually everyone pays their own costs of taking 
part, including the costs of their lawyers.  But, if you behave 
unreasonably, for example by ignoring court orders, or wasting 
the court’s time, you may be told that you have to pay other 
people’s costs.  These can be very large amounts of money – tens 
of thousands of pounds.  If you are worried about this, you should 
ask the judge what you need to do to avoid having to pay anyone 
else’s costs. 

 

 Confidentiality 

Most hearings and proceedings in the Court of Protection are 
confidential and held in private.  You must not tell MPs or 
journalists, or even other friends and relations, about what 
happens in court, and you must not show the court documents 
and evidence to anyone else apart from a lawyer.  If you want to 
talk about the proceedings to other people, or show documents to 
anyone else, you must ask the judge first. 
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What can I do if I disagree with the 
Court’s decisions? 
If you think that the court has made the wrong decision, you can 
ask the judge who made the decision for permission to appeal 
against her decision.  If she says no, you can fill in an application 
form, within 21 days, to ask another judge for permission to 
appeal.  Please see page 22 for the website address to download 
the appeal forms. 

 

What do I need to know about court 
forms and documents? 
All the court documents are available on the internet.  The 
documents about deputies and attorneys are on the Office of the 
Public Guardian website.  Website links to these forms and the 
Court of Protection forms are at the end of this booklet.  

If you want to ask the Court to decide something, you will 
probably need to fill in these forms: COP1, COP2, and COP3.  You 
will also need to fill in COP1a if your case is about money or 
property.  If your case is about welfare, you need to fill in COP1b. 

You should also fill in a COP24 form which contains your witness 
statement. 

If you want to use the section 21A procedure for challenging an 
urgent or standard authorisation under the deprivation of liberty 
safeguards, there are special forms, called COPDLA, COPDLB and 
COPDLC. 
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There are other special forms for applications to be made a Deputy 
(COP4) and applications that are about powers of attorney. 

There are guidance notes on the internet to go with each form 
which tell you which forms you need to fill in, and what you should 
put in them.  Make sure you read these guidance notes before you 
fill in the forms. 

 
 

What do all the legal words mean? 
Here are some of the words and phrases you may come across in 
the Court of Protection: 

 

Adjourn A hearing may have to be adjourned if the 
parties are not ready to have it.  This is called an 
adjournment.  If there is a hearing planned and 
you need more time to prepare, or there is 
some other reason why you think the hearing 
should be moved to a later date, you can apply 
for an adjournment using a COP9 form. 

Appeal If you think that a judge has made the wrong 
decision, you can ask the judge for permission 
to appeal to a higher level of judge. You can ask 
the judge at the hearing where s/he makes the 
decision, or you can ask for permission by filling 
in a form no later than 21 days after the judge's 
decision. 
 

Application An application is when you ask the court to do 
something, for example to make a decision on 
P's behalf, or to adjourn a hearing. 
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Barrister A barrister is an independent lawyer who 
speaks to the judge in court. 
 

Best interests If someone lacks capacity to make a decision, 
that decision will have to be taken by someone 
else.  When you make a decision for someone 
who lacks capacity, you have to act in their best 
interests.  This is not the same as deciding what 
P would have wanted, but, it is very important 
to find out what P’s wishes are.  You also need 
to consider the views of people who care for P, 
for example P’s friends, family and carers.  You 
use all of this information to help decide what 
would be the best thing to do for P. 
 

Capacity Capacity means having the ability to make your 
own decisions.  If you lack capacity, it means 
that you have something wrong with your mind 
or your brain which stops you from being able 
to make decisions.  This might be because you 
cannot understand what the choices are, or 
because your memory is very bad, or perhaps 
because you find it difficult to think about lots 
of information at once. 
It is important to try to help people to have 
capacity to make their own decisions, for 
example by giving them simple and clear 
information, at a time when they are at their 
best. 
 

Circuit judge A Circuit judge is the next level up from a 
District Judge 
 

Consent order A consent order is an order that all the parties 
agree with.  If you can agree what should be 
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written in a consent order, then you may not 
need to have a hearing to ask the judge what to 
do. 
 

Contempt of 
court 

If you disobey a court order that tells you to do 
something, or not to do something, then you 
will be in contempt of court.  This means that 
the court could decide to make you pay a fine, 
or could send you to prison.  If you see an order 
which says ‘penal notice’ on it, you must make 
sure that you obey the order. 

 
Declaration 

 
A declaration is made when the Court decides 
something.  For example, the Court could 
declare that P lacks capacity and that it is in P's 
best interests to live in a particular place. 
 

Deprivation of 
liberty 

A deprivation of liberty is when someone is 
kept in a particular place against their wishes, 
or when they have a lot of restrictions on what 
they can do, where they can go, and who they 
can see.  
  

Deputy A Deputy is a person who the court chooses to 
make decisions on behalf of P. 
 

Directions Directions are orders that the judge makes 
about what should happen in the proceedings, 
for example that a local authority should give 
everyone a copy of P's care plan, or that a 
family member should write a witness 
statement. 
 

District judge A District Judge is the lowest level of judge in 
the Court of Protection. 
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Draft Draft is the word that lawyers use to mean 
write - for example, a lawyer might say that 
they have drafted an order. 
 

Evidence Evidence is the information that the judge is 
given to help her decide what to do.  There can 
be written evidence in witness statements, or 
oral evidence, when someone speaks to the 
judge in court having promised to tell the truth. 
 

Exhibit An exhibit is a piece of information that is part 
of the evidence, for example a letter, or a bank 
statement.  If you want the judge to see a 
document, you can attach it to your witness 
statement and call it Exhibit A etc. 
 

Expert An expert is someone who knows a lot about a 
particular topic, for example psychiatry, or 
social work.  The judge may decide that she 
needs an independent expert to help figure out 
the questions the judge has to answer about P. 
 

Fact-finding Fact-finding is when the judge decides whether 
or not things are true.  For example, if the local 
authority says that in the past, P's family 
neglected P, then the judge will decide whether 
or not this really happened.  Usually, the judge 
will listen to what everyone has to say, and 
then decide who she believes. 
 

Final declaration A final declaration is the final decision by the 
Court about the things that it has been asked to 
decide. 
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Final hearing A final hearing is the last hearing in the 
proceedings, where the judge decides what is 
best for P. 

 
Hearing 

 
A hearing is when you go to court to speak to 
the judge.  Hearings can sometimes be by 
telephone or even by video link. 
 

High Court Judge A High Court Judge is the highest level of judge 
in the Court of Protection./ There are more 
senior judges in the Court of Appeal and the 
Supreme Court. 
 

Interim 
declaration 

An interim declaration is a declaration that the 
Court makes before the proceedings have 
finished.  The judge might decide that she 
needs more information before she can decide 
whether P lacks capacity to make his own 
decisions, but she might make an interim 
declaration that it seems as though P may lack 
capacity.   
 

IMCA An IMCA is an independent mental capacity 
advocate.  An IMCA’s job is to talk to P and get 
to know him, and to tell people what P wants 
to happen. 
 

Joint instruction A joint instruction is when two or more parties 
ask an expert to write a report to help the 
court decide whether P has capacity, or what is 
best for P. 
 

Jurisdiction Jurisdiction means the powers of the court.  If 
the court has no jurisdiction, that means it 
cannot make any decisions.  For example, the 
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court has no jurisdiction to make decisions on 
behalf of people who have capacity to decide 
for themselves. 
 

Letter of 
instruction 

A letter of instruction is the letter that you send 
to an expert, explaining what the case is about 
and what you want the expert to help you with. 
 

Liberty to apply Liberty to apply means that if the court makes 
an order without you having had a chance to 
tell the judge what you think should happen, 
you can make an application to the judge to ask 
her to change her mind.  If you still disagree 
with the judge’s decision even after you have 
told her what you want, you can ask for 
permission to appeal. 
 

Litigation friend 
 
 
 
 
 
 
 
 
Official Solicitor 

A litigation friend is someone who takes P's 
place in the proceedings, if P lacks capacity to 
take part in the proceedings himself.  For 
example, the litigation friend could instruct 
solicitors on behalf of P, or the litigation friend 
could speak to the judge directly on P's behalf.  
A litigation friend could be a family member, a 
friend, or the Official Solicitor. 
 
The Official Solicitor is a lawyer who is paid for 
by the government. He can be the litigation 
friend for someone who lacks capacity to 
manage the court proceedings for themselves, 
if there is no-one else who could do this.  He 
has staff who work on different cases in the 
Court of Protection. 
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  Order An order is the document that the court 
produces when the judge has made some 
decisions or has told people what to do.  It is 
very important to obey court orders if they 
apply to you. 
 

P P is the name given to the person the 
proceedings are about. 
 

Parties Parties to the proceedings are the people or 
organisations who are involved in the case. 
 

Power of attorney A power of attorney is when someone who has 
capacity decides in advance who they would 
like to make decisions for them, if they later 
lose capacity. 
 

Revoke Revoke means to cancel or change an earlier 
decision. 
 

S21A Section 21A is the part of the Mental Capacity 
Act 2005 which allows you to challenge a 
deprivation of liberty authorisation in the court. 
 

Solicitor Solicitors are a type of lawyer. 
 

Standard 
authorisation 

A standard authorisation is something that a 
local authority can put in place when P is 
deprived of his liberty in a care home or a 
hospital.  If you think that P should not be in 
the care home or the hospital, you can apply to 
the court to stop the standard authorisation 
and to say that P should be allowed to live 
somewhere else. 
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Submissions Submissions are when you explain to the judge 
what you want her to do, or what you think she 
should decide is best for P 
 

Substantive 
hearing 

A substantive hearing is a hearing where the 
judge will make decisions about important 
things, not just give directions. 
 

Urgent 
authorisation 

An urgent authorisation is something that a 
care home or hospital can put in place when 
they think that P is being deprived of his liberty.  
If you think that P should not be deprived of his 
liberty, you can apply to the court to stop the 
urgent authorisation.  Urgent authorisations 
only last for a week.  Usually a standard 
authorisation is put in place when the urgent 
authorisation runs out. 

 
Vacate 

 
Vacate means to cancel a hearing. 
 

Vary Vary means to change. 
 

Witness 
statement 

A witness statement is an important piece of 
evidence for the judge, where someone 
explains what they think about the questions 
that the judge has to decide.  Witness 
statements must have a statement of truth, 
where the person who has written the 
statement signs to say that it is definitely true.   

 
 

What happens if P dies? 
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The Court can only make decisions for P that P could have made 
himself.  If P dies during the proceedings, the Court cannot make 
any decisions on behalf of P.  The proceedings will finish.  The only 
things the Court can still make decisions about are who should pay 
for the costs of the proceedings.   

When P dies, usually the parties will agree a consent order which 
can be sent to the judge, which will say that the proceedings have 
come to an end because P has died, and will explain how the costs 
of the proceedings are going to be paid for. 

 

How can I get a lawyer to represent 
me in the Court of Protection? 
You may be entitled to free legal representation in some cases, in 
particular if there is an urgent or standard authorisation in place, 
or if you receive a qualifying benefit.  You should speak to a lawyer 
to find out whether you are entitled to legal aid to help you pay for 
a solicitor or barrister.   

If you cannot get legal aid, but you cannot afford to pay for your 
own lawyers, you could ask the Bar Pro Bono Unit whether they 
can help you by finding a barrister who would work for free. 

If you have some funds but cannot afford a solicitor and a barrister 
for all of the proceedings, you could look for a barrister who can 
be directly instructed (called Direct Access or Public Access) to 
represent you in a hearing.  The Bar Council can tell you which 
barristers might be able to do this work for you. 

 
 



21 
 

   ©Victoria Butler-Cole, February 2013 

 
 
 
 

Where can I get more help and 
information? 
Here are some organisations that may be able to help you: 

 The Citizens Advice Bureau 
www.citizensadvice.org.uk  

 Local or regional advocacy services, including Independent 
Mental Capacity Advocates or IMCAs 
Ask your local authority or Council for details  

 The Free Representation Unit 
www.thefru.org.uk  

 The Bar Pro Bono Unit 
www.barprobono.org.uk  

 The Law Society 
www.lawsociety.org.uk  

 The Bar Council 
www.barcouncil.org.uk/instructing-a-barrister/public-access/ 

 The Personal Support Unit (for help during hearings) 
www.thepsu.org  

 

Here are some websites that may be of use: 

 The Mental Capacity Act Codes of Practice and booklets 
about the Act 
o http://www.justice.gov.uk/protecting-the-

vulnerable/mental-capacity-act 

http://www.citizensadvice.org.uk/�
http://www.thefru.org.uk/�
http://www.barprobono.org.uk/�
http://www.lawsociety.org.uk/�
http://www.barcouncil.org.uk/instructing-a-barrister/public-access/�
http://www.thepsu.org/�
http://www.justice.gov.uk/protecting-the-vulnerable/mental-capacity-act�
http://www.justice.gov.uk/protecting-the-vulnerable/mental-capacity-act�
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 The Court of Protection forms 

o http://www.mentalhealthlaw.co.uk/Court_of_Protection_
forms 

 
 The Office of the Public Guardian forms 

 
o http://www.justice.gov.uk/forms/opg 

 
 Court of Protection caselaw 

o www.bailii.org 
o www.mentalhealthlaw.co.uk 
o www.copcasesonline.co.uk  

 

If you can’t find the answer to a question that you have about the 
Court of Protection in this booklet, please email 
courtguides@gmail.com – that way the answer to your question 
may be included in the next version of the booklet. 

http://www.bailii.org/�
http://www.mentalhealthlaw.co.uk/�
http://www.copcasesonline.co.uk/�
mailto:courtguides@gmail.com�

